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Virginia Law Register 



Vol. XV.] AUGUST, 1909. [No. 4. 

AN ADDRESS DELIVERED AT THE LAYING OF THE COR- 
NER STONE OF THE NEW COURT HOUSE AT 
CHRISTIANSBURG, VA., JULY 3, 1909. 



It is with a strangely mingled feeling — which I hardly know 
how to put into words — that I see the corner stone of a new 
Court House laid in Virginia. I cannot tell which predominates 
most, pain or pleasure. For I know that with the erection of 
the new structure the old must fall ; and it pains me to see any- 
thing which reminds me of old Virginia perish. On the other 
hand I rejoice to see a nobler and handsomer and more con- 
venient building arise — to know that Justice will at least be 
more worthily housed. And I always pray that the old spirit 
may dwell in the new house and be worthy of it. 

And yet as the old structure falls, there seems to me to float 
away with its dust something which can never come again — the 
ghost of a past which no earthly dwelling — aye! though it be 
a King's palace — could be unworthy of its occupancy. 

They were, and some still are, hideous and dirty and ill-kept 
and inconvenient buildings — these old Court Houses. Modeled on 
classic lines, their white-washed brick plaster-coated pillars gave 
— upon moonlight nights — a most imposing appearance; set in 
green yards, with great trees overshadowing them, they were the 
one spot where the civic life of the County centered. They soon 
became unkempt, untidy, and their interiors, generally cared for by 
some old colored janitor, were models of filthiness and neglect, 
and the dust of ages covered walls and floor, simply to be shaken 
from one corner into another by the monthly so-called "clean- 
ing." The Bench was a raised platform, with a pair of steps 
leading up to it and an old deal table and rickety chair its only 
ornaments, except a stone pitcher and a chipped glass. The bar 
was an unpainted long table, covered sometimes with ragged 
green baize, faded by time into a non-descript color, frayed at 
the edges, and holding an amount of dust no one could believe 
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possible until they saw it arise after a vigorous blow upon its 
surface by a sturdy advocate! Or else of plain native pine, 
chipped at the edges by the knife blades of generations of law- 
yers and carved , over with various patterns, between enormous 
inkstains. 

Some unhappy floors had cocoa matting upon them. I shud- 
der as I think of it. Some were bare, and scattered over them 
were hideous deal boxes filled with saw-dust — or still more 
hideous glazed earthenware vessels, necessities in this land where 
the "weed" first grew. Chairs of the "split bottom" variety pre- 
dominated, and were of every size and in various stages of de- 
crepitude, while the walls, striped and streaked more than 
Jacob's cattle, were lime-washed once in a generation. 

And yet what men and scenes those old walls beheld! Never 
was Justice meaner housed, or more nobly administered. What 
stories of thrilling eloquence, of unexcelled logic, of brilliant 
wit, of scorching invective, of unquestioned law, of pure, un- 
defiled, untainted, unbought Justice these old rooms could tell 
had they voices to speak ! For in them practiced men like Henry 
and Wirt and Jefferson and Marshall, Wickham and Leigh, 
Wythe and Barbour, Moncure and Michie, Baldwin and Stuart, 
Leake and Robertson, Staples and Phlegar, and a host of others 
whose names, were I merely to recite them, would take more 
time than I have allowed myself to speak to you. Verily they 
were giants, not only in intellect but in integrity and in worth. 
Leaders — not followers — whose lofty scorn of chicanery and the 
arts of the shyster would have blasted the miserable pettifog- 
gers who in many places today call themselves lawyers. 

And the Bench before whom these men practiced — the old 
county court of justices; gentlemen who served without emolu- 
ment and who loved justice and did it because it was meet and 
right and their bounden duty so to do; who came and went 
amongst their people — plain, yet proud — high-born, yet humble- 
minded, — gentle, yet of dauntless courage — true and staunch; 
who out of the mass of precedent and the fog of common law, 
made denser often by statute, seemed by some strange intuitive 
genius to get at the very right of the matter, and were not more 
frequently reversed by the court of last resort, than their more 
learned brethren of the circuit courts of law and chancery. 
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And these same circuit judges — were they not the pick of the 
bar? Chosen not by log-rolling, nor by the voice of the mere 
politicians, they held an almost life tenure by force of merit un- 
biased by favoritism. Generally men of great dignity — often 
austere, though frequently of the most genial, kindly nature. 
They were looked up to almost with awe, and their rather infre- 
quent terms made their coming an event. 

And carelessly and unconventionally as their courts were con- 
ducted, they were always treated with respect, often almost with 
reverence. The assembling of the Grand Jury — a great event in 
our early days — was a solemn and dignified affair; the oath ad- 
ministered by the venerable clerk with unction— the charge a 
statement of some length and at times couched in somewhat high- 
flown language, was listened to with an earnestness which showed 
attention, if not always understanding. 

And the people of those days. Worthy of the courts which dis- 
pensed justice to them. Where in all the hisiory of the ages, I 
unhesitatingly ask, can there be found a people of more inherent 
greatness than these Virginia fathers of ours ? Yes, thank God ! 
our fathers — men keenly alive to their responsibilities to their 
Commonwealth — to their duties as citizens — men who were care- 
less often in the petty details of life, but sternly attentive to the 
highest things. Ease-loving, but not afraid to toil when it be- 
came necessary — indifferent to money as a mere end, but not as 
a means. Proud — self-reliant — provincial, it may be, but with a 
sense of honor which felt a stain as most men feel a wound — 
loving justice, reverencing the right — who conquered the wilder- 
ness, made the desert a garden — founded a free commonwealth, 
and for its sake were willing to risk life and fortune and who 
sealed their devotion to the charter of their rights with their 
heart's blood upon the fields of Manassas and Gettysburg, or 
lived to pluck from those ugly nettles, defeat and reconstruction, 
the unfading flower of an unconquerable manhood. 

They were men of comparatively simple lives, but with a 
fund of information well-nigh marvelous considering their ac- 
tivity and fondness for outdoor life. Every one a politician — not 
for the sake of office, but in order that they might know how and 
by whom they were governed and only to be governed under- 
standing!}'. They knew the reason of things, and they reasoned 



260 15 VIRGINIA LAW REGISTER. [AugUSt, 

about them — sometimes very sanely — sometimes crudely — some- 
times with an impetuosity and fierceness which had nothing of 
the dilettante about it, but savoured of extreme partisanship. 
Often they were wrong in the manner and method of their rea- 
soning, but as Montesquieu has well said: "In a free nation it 
is very often a matter of indifference whether individuals reason 
well or ill; it is sufficient that they do reason." 

They sent their best men to the General Assembly, and they 
looked upon a seat in the Legislative Halls of their State as an 
honor equal to that of one in Congress. They watched their law- 
makers. They were very impatient of, indeed resistant to the 
uttermost as to, any law which tended in any way to restrict 
their personal liberty. They wanted no outside interference with 
their own local affairs and the preacher and teacher of strange 
doctrine — especially if it had a taint of the long-haired man or 
the short-haired woman, found either a very antagonistic audi- 
ence or no audience at all. One who has an occasion to examine 
a volume of the Acts of Assembly prior to the 60's is amazed at 
the thinness of the volume — especially when he compares it with 
the ponderous tomes which now biennially afflict us, showing how 
vain is the belief that the now-a-day lawmaker can be kept in 
limited bonds or binding by holding him back for a year. They 
were intensely conservative in lawmaking — as indeed in nearly 
everything else. They had read their Bacon and believed it 
"were good that men in their innovations would follow the ex- 
ample of time itself ; which indeed innovates greatly, but quietly, 
and by degrees scarcely to be perceived ;" and although it is prob- 
able they had not read Goethe, they believed in one of his max- 
ims: "Hold fast what is certain and keep watch on what is un- 
certain." They did their duty as magistrates — they did not shirk 
their duties as jurymen. They took an active interest in every 
election and voted "early" and in the old free-hold days actually 
"often," a man not hesitating to take the trouble to ride into every 
county in which he held land, to cast his vote. And the conse- 
quence was that they were both the best governed and the least 
governed people in the world. Their statesmen were as pure in 
their politics as their women were in their lives, and these women 
— worthy help-meets of noble mates — kept the house and made 
it a grand and sweet and lovely home and reared brave sons and 
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chaste daughters, and in their modesty and self-effacement wielded 
a power for good far greater than those who lead processions, 
mingle in civic strife, or clamor for a suffrage which would alike 
unsex and debase them. I seem to see today about yon old time- 
worn, weather-beaten structure the grand ghosts of these great 
fathers of our Commonwealth, gathered in solemn assembly, as 
they so often met here month by month to listen to some eloquent 
orator or shrewd politician — I see them dispersed in little groups, 
exchanging friendly greetings, transacting business or discussing 
the affairs of the State or nation. Methinks they are in some 
sort aware of the change that has come, that is to come, and 
upon their ghostly countenances I see an expression in which anx- 
iety is mingled with interrogation. "What" — they ask — "what 
spirit is to enter into this new home and sit either like some 
Shechinah glowing with the light of liberty and truth, or like 
some dark cloud, confusing, bewildering, and destructive? What 
manner of men are to gather here to carry out the laws? What 
laws will they make? What laws will they obey?" 

I would I could answer these ghostly questioners, indeed call- 
ing to us, who fain would remember them, from every old home, 
from every sacred graveyard — from court green and from battle- 
field — from hill and plain and stream and mountain. But I have 
no answer ready. Have you, my countrymen? 

It seems to me we are wandering far away from the old plain 
paths which led them to the fields of honor and of glory. We 
are worshipping strange Gods — Mammon has a temple here — 
Discord a shrine there — Fanaticism and Folly, altars where the 
old God Terminus used to smile upon the harvest fields. We are 
going into alien lands to bring amidst our own people the abom- 
ination of the Egyptians, and asking advice from oracles, Del- 
phic only in deceit. There seems to be a spirit of unrest amongst 
our people — dissatisfaction with our old customs and laws — and 
the body politic, diseased very often only in imagination, is cry- 
ing for quack doctors, patent nostrums or — Christian Science! 
We seem to think that there ought to be a law to fit every 
case; that men can be made good by laws, despite the fact that 
The Law which was the Schoolmaster sent by Divinity, failed for 
over two thousand years to make men good, and had for its 
pupils the most unruly, stiff-necked and rebellious people ever 
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known to history. And that when He came — He who came to 
fulfill the law — He did not bring the thunder bolts of' Sinai to en- 
force His precepts, but stilled the stormy hearts of the sons of 
men with the one word "Love," as He stilled the tempestuous rag- 
ing of the sea with the one word "Peace." 

We are trying to negative things — to bottle up human energy 
here — to check irrestrainable forces there — to kill, instead of 
cure, misdirected inclinations — to dry up streams because they 
now and then overflow their banks, instead of controlling them 
by proper channelling and leading their waters to fructify unfer- 
tile fields or to turn the wheels of industry. 

Every grievance either great or small must run to the law- 
maker, as the hurt child to its mother — with often the same re- 
sult, a lollipop or a scolding — a kiss, too often Judas-like in its 
nature — or a blow. Every session of our Legislature sees amend- 
ment after amendment to our Code of Laws prompted by some 
hard case or produced by some half-ripe but self-sufficient Solon. 
We attempt to change by laws, what ought only to be changed 
by custom, and for most of the alterations in our statutes few can 
give sufficient reason. 

And then the laws themselves: instead of being concise in 
style, plain and simple, in no way subtile and so conceived as to 
excite in everybody the same idea, we have ill-drawn, ill-digested 
and too often contradictory acts, which have to run the gaunt- 
let of the courts before we are able either to interpret them or to 
find them nullities. 

I think one reason of this is that our people, sorely tried, sadly 
beset by long years of poverty and distress and hard struggles 
against adverse fortune, have been taught to distrust themselves 
— our very fundamental law of late enactment shows this in the 
unwise checks it has put upon our Legislative body, leading to 
hasty legislation, the very thing it meant to prevent, and in its 
suggestion that the people cannot be trusted to correct the abuses 
of their own elected lawmakers. Another reason is our lack of 
reverence — the growing evil in this land of freedom. We are 
getting to be a "funny" nation — we are laughing at everything: 
Fatherhood — Motherhood — Wifehood — Young Love — Law — 
Judges — Juries — Lawmakers and Law breakers are beginning to 
be looked upon as mere themes for the comic supplements or the 
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satirical press. This crackling of thorns under a pot — this laugh- 
ter of fools — may yet start a conflagration which only the tears 
of the nation can extinguish. 

What remedy, you ask me? For a moment I pause — I had it 
almost upon my lips to say, "None." But ere my lips could frame 
to speak the word aright it seemed to me yonder crowd of gentle 
shades summoned by this occasion frowned upon me and raised 
their holy hands in sorrow and remonstrance. The remedy is here 
— here in these men and women and in the men and women like 
to them who make up the great people of our dear old mother. 
"They have the power an they only have the will." Let them 
turn their eyes to the throng of great spirits who were their pro- 
genitors. Let them shake off these new-fangled doctrines, which 
coming in the guise of angels of light, are often demons of discord 
and distrust. Let them learn to trust themselves — to govern them- 
selves — to take an active, zealous, earnest interest in the politics 
of their county and state and union — to select the very best — 
the very wisest of their number as their magistrates and legis- 
lators and officers and rulers — to hold each one of these magis- 
trates and legislators and officers and rulers to the strictest ac- 
count. To watch them — to bid them lead in all right and true 
and good things, and to have them say "Follow me, Oh! my 
people." Not to ask what you want; but to find out what you 
need. To learn to know what is going on about your own busi- 
ness in the government and to understand that in this country the 
government is your business. Learn to take your part in carrying 
out the law; to do your duty as jurymen and to see that your 
jurymen are your best men. To hold up the hands of the Courts 
and submit to just judgment unmurmuringly. Learn to suf- 
fer some things that other things may be better for the greater 
number. We are brought into this world in pain, the greatest 
that humanity can suffer. From that motherhood — the highest 
altruism known to man — let us learn to endure our own travail 
that a nobler, purer race may be born into the world. And above 
all, as 

"Knowledge grows from more to more, 
Let more of reverence in us dwell." 

Let us learn and teach respect and reverence to law and 
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law's ministers, and to all men and things deserving rever- 
ence and respect. Frown upon the restless spirit which cries 
out ever for something new — see that fewer laws are made 
and more obeyed — and that in this new Temple of Justice the 
priests who minister at its altars shall be high men with clean 
hands and pure hearts. The remedy, Oh! my countrymen, is in 
your own hands, in your own hearts. If you but strive to make 
it so, the Law shall be indeed an earthly Savior for its people, 
and its seat become "the bosom of God, its voice the harmony of 
the world." 

R. T. W. Duke, Jr. 



